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k k k k k 

THE COURT: Thank you, sheriff. Bring the 
jury back. 

(The jury entered the courtroom, after which 
the following proceedings transpired:) 

THE BAILIFF: The jury is present and seated. 
Your Honor. 

THE COURT: All right. Thank you, sheriff. 
Continue with the Redirect Examination of the 
witness. 

MR. ACOSTA: Thank you. Your Honor. 

CONTINUED REDIRECT EXAMINATION 

BY MR. ACOSTA: 

Q. Doctor, you were shown a chart or a graft 
defining lung function. 

MR. ACOSTA: I don't know if maybe we can put 
that on the screen. I don't have — it's number 25 
it looks like. 
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BY MR. ACOSTA: 

Q. I — Doctor, at some point down here when 
Mr. Eastman's 66, he has a 1.23 FEV1. Does that sound 
right? 

A. Yes. 

Q. No, I didn't ask for that. That's not the 
right — that's not the right age there. That had him 
ROBERT A. DEMPSTER & ASSOCIATES 
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up to age 70. This was back when he was 66; is that 
right? 

A. Yes. 

Q. And if you — would you — if you start at 
this line, would you draw a line down to that to — to 
reach that point? Is that the way the disease would 
progress? 

A. Yes. 

Q. And then I — I made a — taking that same 

graph, if we could switch to this and drawing a line 

like that in (indicating). So this is the spot he was 
in 1995? 

A. Yes. 

Q. Okay. At approximately age 66 or so? 

A. Yes. 

Q. And then if he had quit smoking, let's say in 
his forties, he would have lost this much — would he 
have lost this much lung due to emphysema — 

A. He — 

Q. — or is it more of a curve line? 

A. He would have had the initial loss, and then 

he would continue to lose, but at the slope or angle of 
that nonsmoker. 

Q. All right. 

A. So he would have lost a lot up until that age 
ROBERT A. DEMPSTER & ASSOCIATES 
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and then he would have continued to lose some after 
that. 

Q. Okay. But what I'm getting at is, between — 
let's say — let's say he was 40 — 45 there. He would 
have lost between here and here by that age 
(indicating)? 

A. You're at 40, but if you're over — 

Q. Okay. 

A. — a little to the right, right there, yeah, 
that's correct. 

Q. Okay. At age 45 he would have lost between 
here and here (indicating). 

A. Right. 

MR. LYDON: So that'd be about — let's see, 

that's the entire range — 

MR. ACOSTA: This is the entire fifties, so 

this is the entire forties. 

MR. LYDON: Right. 

BY MR. ACOSTA: 

Q. So 45 would put you here (indicating). 

A. Okay. 

Q. Fifty would put you here. Fifty-five puts you 
here (indicating)? 

A. Yes. 

Q. Okay. And then in the year 2000, what if — 
ROBERT A. DEMPSTER & ASSOCIATES 
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we have another chart where the FEV was done, and it 
indicates point — FEV1 .93? 

A. Yes. 

Q. And so he continued to lose from 1995. In 
five years he went from here to here (indicating)? 

A. Yes. 

Q. And if this — this dotted line here came from 
their — their graph here — it didn't show up purple 
before, but on this paper it does — this is the area 
where you start to experience a symptom that — that 
might be shortness of breath? 

A. Well, you might have symptoms. Again, it 
depends on the activity of the person. They may not 
have symptoms at that point, but that's where it's 
danger — you get into the danger zone, basically. 

Q. Okay. And that — for Mr. Eastman, if we draw 
that line through somewhere approximately in there, that 
puts him at age — to what age in there? 

A. Oh, perhaps early sixties or something. 

Q. Now, is it unusual for someone not to have the 
symptoms until they have an event like a pneumonia? 

A. No. And that's one of the problems with 
whether it's heart disease or cancer or emphysema, that 
you don't get symptoms sometimes until very, very late 
in the course of the disease. Some people don't get 
ROBERT A. DEMPSTER & ASSOCIATES 
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symptoms at all. 

Q. And does that mean that the person didn't have 
the underlying lung disease? 

A. No, not at all. Maybe quite severe and still 
have no symptoms. 

MR. ACOSTA: One second to find my record I 

need. 


8 BY MR. ACOSTA: 


9 

Q. 

Now, there was what's called a 

blood gas study 

10 

done on 

Mr. Eastman. What is that? 


11 

A. 

That's where you take a sample 

of arterial 

12 

blood and you analyze the amount of oxygen and carbon 

13 

dioxide 

and the acid level of the blood. 


14 

15 

Q. 

64? 

Okay. I have one marked here. 

What is T02 

16 

A. 

That would be the amount of the 

oxygen in the 

17 

blood and the L would be low. 


18 

Q. 

All right. 


19 

A. 

It should be more than 80. 


20 

Q. 

Is that significant? 


21 

A. 

Yes. It's low. 


22 

Q. 

And this was done in 1996? 


23 

A. 

Yes . 


24 

Q. 

How was that measured? 


25 

A. 

It's a machine we put the blood 

sample in and 
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1 then it measures the oxygen in the blood. 

2 Q. Is there another way to measure oxygen in the 

3 blood that's typically used on patients? 

4 A. You can use what's called an oximeter where we 

5 just — without having to stick the patient, just put a 

6 little clip on the finger or on the ear or elsewhere and 

7 measure the oxygen saturation. 

8 Q. Now, if you use an oximeter, what — what 

9 would the 64 be on an oximeter? 
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A. Slightly over 90 percent saturation. 

Q. A little over 90? 

A. Yeah, 91, 92 percent range. 

Q. And is this blood study, this oxygen level, 
does that relate to his COPD and emphysema? 

A. Yes. 

Q. In what way? 

A. Well, makes it harder to get oxygen into the 
bloodstream because of the obstruction of these LV 
lines. 

Q. And if Mr. Eastman had an oximeter of 90, 
would that — what would that indicate his — his blood 
gas was? Would it be just a little lower than that? 

A. Yes. See, this is 64 and the saturation is 

actually a 93 percent on this. 

Q. Okay. 

ROBERT A. DEMPSTER & ASSOCIATES 
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A. So 60 would be about 90 percent. 

Q. All right. So let me show you a record from 


Okay. 

This was a year before Mr. Eastman had his 


pneumonia 

A. Yes. 

Q. — is that right? 

A. Yes. 

Q. And a year before Mr. Eastman had his 
pneumonia, he had the pulse oximetry done when he had a 
broken rib? 

A. Yes. 

Q. And at the time in '94 up there, this is a 
Dr. Campo. Did you review his records? 

A. Yes. 

Q. Okay. And back in '94, says, "This is a 
65-year-old male who comes in because he fell backwards 
at the barbecue this afternoon, striking his left side 
of his chest, posterior aspect. Denies shortness of 
breath, but admits to severe pain." What is significant 
about having — well, first of all, if — if we convert 
this to a blood gas study, it — would it be 60? 

A. About 60, yes. 

Q. Is this low? 

ROBERT A. DEMPSTER & ASSOCIATES 
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A. Yes, it is, quite low. 

Q. Quite low? 

A. Yes. 

Q. And is — how would you explain him having a 
quite low blood gas study a year before his pneumonia? 

A. He had some significant lung disease at that 
point in time. 

Q. And what significant lung disease do you think 
he had in terms of medical probability? 

A. I think he had emphysema, but that test could 
be abnormal from — you know, just tells you something's 
wrong with the oxygenation. 

Q. And do you know what a Ventolin inhaler is? 

A. Yes. 

Q. What's that for? 

A. Again, it's a bronchodilator to try to open up 
air — obstructed airways. 

Q. And is that given to someone who has COPD and 
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emphysema? 

A. As well as asthma, yes. 

Q. Did Mr. Eastman ever asthma, to your 
knowledge? 

A. No, he did not. 

Q. Back in '94, a year before his pneumonia, it 
says he was — "The patient will be placed on Percocet 
ROBERT A. DEMPSTER & ASSOCIATES 
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for comfort and Ventolin inhaler, two puffs q.i.d times 
five days on the Ventolin inhaler." What does that 
mean? 


A. Somebody must have felt he had airways 
disease, obstructive lung disease. That's why you 
prescribe that. 

Q. Is it — is it possible that his pneumonia 
could have caused this? 

A. No. That's long predated that. 

Q. Now — and if we went about a back to that — 
that graph I had on there a second ago — trying to get 
it to somehow — would that put — going back a year, 
would that put him somewhere around there (indicating)? 

A. Yes. 

Q. Now, let's talk about the aortic aneurysm for 
just a second. If — I want to ask you similar 
questions, though, as to — about emphysema. Is 
cigarette smoking known to be a causative factor for 
aortic aneurysm? 

A. Yes. 


Q. What is a causative factor? 

A. Well, it may not be one single cause, but it's 
one of the causes of — either by itself or acting with 
other things to cause a disease. 

Q. Is that what factor means? 
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A. Yes. 

Q. And is 50 to 100 to 200 factors of smoking a 
history of sufficient dose for abdominal aortic 
aneurysm? 

A. Yes. 

Q. And is the aorta a target organ for cigarette 
smoking? 

A. There are numerous target organs. That's one 
of them, yes. 

Q. And is it biologically plausible that 
cigarette smoking causes abdominal aortic aneurysm? 

A. Yes. 

Q. And does Mr. Eastman suffer from abdominal 
aortic aneurysm? 

A. Yes, he does. 

Q. And how — how significant is his aortic 
aneurysm? 

A. It's significant. It's a very major risk to 

him. 


Q. So having met those five criteria, do you 
believe his cigarette smoking was a causative factor for 
his aortic aneurysm? 

A. Yes. 

Q. And if there were other factors — you 
mentioned other things — 

ROBERT A. DEMPSTER & ASSOCIATES 
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A. Right. 

Q. — that possibly could be involved. How would 
those factors work together, if — if at all? 

A. Well, you don't know in a individual case, but 
certainly, as we heard, genetics or arteriosclerosis, 
other causes of arteriosclerosis like your cholesterol 
or diet are — are all factors. 

Q. Okay. Now, if you have 50 to 200-pack years 
of smoking history behind you, how would that relate to 
any other factors? 

A. Well, it's a very substantial high smoking 
history and would be a significant risk factor. 

Q. Now, can you have more than one factor cause a 
disease? 

A. Oh, sure. 

Q. Now — so how does that happen when you have 
multiple factors? How does cigarette smoking work with 
other factors? 

A. Well, if you just have some of the other 
factors, you may never have gotten the disease without 
this, or — or it may have just made the disease worse. 

I don't know that we know with certainty. 

MR. ACOSTA: All right. I guess that's all of 
the questions I have for you. Thank you. Doctor. 

THE WITNESS: Thank you. 

ROBERT A. DEMPSTER & ASSOCIATES 
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THE COURT: Any recross? 

MR. LYDON: Yes, just one question. 

RECROSS-EXAMINATION 

BY MR. LYDON: 

Q. Doctor, is it still your opinion that the — 
with respect to the hospitalization in June of 1995, 
would be two weeks of fever, nausea and vomiting and 
fainting, as well as the sudden onset of the disease, 
are significant in terms of your opinion about the 
cause — 

A. Yeah, I think — 

Q. — factors in Mr. Eastman's lung disease. 

A. Yeah, I think they brought him the medical 
attention. It sounded like he had an infection of some 
sort, may be a gastroenteritis — 

MR. LYDON: Thank you. 

THE WITNESS: — and a bronchitis and brought 
him to medical attention. 

MR. LYDON: I have no other questions. Your 
Honor. 

THE COURT: Okay. You think the doctor can be 
excused at this time? 

MR. ACOSTA: Yes, Your Honor. 

I have a 38-minute video, which is the 
shortest one we have, would take us up to about 
ROBERT A. DEMPSTER & ASSOCIATES 
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12 : 10 . 

THE COURT: Okay. 

MR. ACOSTA: If we can show it. 

THE COURT: All right. This is the deposition 
of Dr. Back. 

While he's doing that, I will read the 
statistics for his deposition. This is the 
deposition of Martin Back taken Tuesday 
February 25th, 2003, in Tampa, Florida. 
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We're probably going to need to have that 
light turned down, if we could, the center light. 
THE BAILIFF: How's that? 

MR. ACOSTA: Yeah, that — that's good. Thank 


you. 

(Whereupon, an excerpt of the videotaped 
deposition testimony of Martin R. Back, M.D., was 
played to the jury, as follows:) 

BY MR. ACOSTA: 

Q. ... this case against Philip Morris and 
Brown & Williamson Tobacco Companies. And I would like 
to ask you some questions about your examination and 
care and treatment of Mr. Eastman. Okay? 

First of all, can you tell us a little bit 
about your medical education and background, where you 
went to medical school, when you graduated, and then 
ROBERT A. DEMPSTER & ASSOCIATES 
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what you did thereafter? And you can refer to your CV, 
if you'd like to. 

A. I'm a bioengineer by training in my 
undergraduate and graduate work. I've got a Master's 
degree at the University of California, San Diego, in 
bioengineering. 

I went to medical school at UCLA in Los 
Angeles, graduated in 1980 — or 1990, from 1986 to 
1990. I was a general surgery resident at the 
Harbor-UCLA Medical Center in California at a county 
hospital and finished in 1996. And then spent two years 
in a peripheral vascular fellowship at the University of 
Florida in Gainesville, Florida, finishing in '98. 

Q. And then how did you find your way to Tampa? 

A. This being a good academic position, being 
able to help mold a very busy veteran's hospital 
vascular surgery practice and develop a university 
practice, as well as well as perform research and be 
active in publishing. 

Q. And what is vascular surgery? 

A. It's the study and treatment of diseased 
vessels throughout the body other than the heart. 

Q. Would that include arteries and veins? 

A. Arteries and veins. 

Q. Are there any other vessels that you do 
ROBERT A. DEMPSTER & ASSOCIATES 
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surgery on other than arteries and veins? 

A. Lymphatic vessels. We treat lympathic 
problems but we don't operate very commonly for those. 

Q. Now, is your specialty of vascular surgery 
divided up into any subspecialties? 

A. We treat all types of vascular surgical 
problems. So both vein, venous, or related to the 
veins, and arterial, related to the arteries. 

Q. And would it include peripheral vascular 
problems as well as more centrally located vascular 
problems? 

A. Again, we're nonheart or noncoronary-related 
surgeons. So all peripheral vessels. 

Q. All right. And would you also work on vessels 
of the brain? 

A. Not inside the brain themselves. 

Neurosurgeons generally do that. 

Q. So if we excluded brain and the heart, would 
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your territory then be — 

A. Everything else. 

Q. — everything? 

And you're licensed to practice medicine in 
the state of California? 

And the state of Florida. 

And you're board certified in vascular 
ROBERT A. DEMPSTER & ASSOCIATES 
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surgery? 

A. Correct. And general surgery. 

Q. And as I understand it, you're the chief of 
vascular surgery at the VA Hospital out next to USF 
Medical School? 

A. Correct. 

Q. And you did a fellowship in vascular surgery. 
Can you tell us what that is? 

A. It's two full years of working closely with 
the faculty at many of these university centers that are 
centers of excellence in vascular surgery, performing 
operations, taking care of patients, managing patients 
in clinic settings, interpreting vascular laboratory 
studies in their noninvasive vascular laboratories. 

Q. Is the medical school that you reference the 
medical school at the University of South Florida? Are 
you associated with that medical school? 

A. UCLA out in California is where I went to 
medical school. University of Florida in Gainesville is 
where I did my fellowship training. 

Q. All right. And then when you came down to 
Tampa to work at the VA Hospital, did you become 
affiliated with — 

A. Right. 

Q. — USF? 
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A. I'm an assistant professor of surgery at South 
Florida, University of South Florida. 

Q. And do you teach residents or medical students 


or — 

A. Residents, medical students, some 
undergraduates. 

Q. And you teach them vascular surgery 
techniques? 

A. Correct. 

Q. And does your practice include the diagnoses 
and treatment of abdominal aortic aneurysm? 

A. Yes, it does. 

Q. And can you briefly tell us what an abdominal 
aortic aneurysm is? 

A. It's an abnormal enlargement of the aorta, 
which is the main blood vessel carrying blood from the 
heart out to the portions of the body. The most common 
location is the midsection of the abdomen below the 
kidney arteries and above where the branching site is of 
vessels that go to both legs. 

Q. And is there more than one kind of abdominal 
aortic aneurysm? 

A. What specifically — 

Q. Well, for example, is there one called a 
dissecting type of aneurysm? 
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A. Aneurysms of the abdominal aorta or aneurysms 
in other locations of the aorta, iliac, femoral, or 
popliteal arteries can rupture. That's generally what's 
meant by dissecting. That to be differentiated from a 
dissection, an aortic dissection, which is a separate 
process that occurs most typically in the aorta in the 
chest that with time after that tear in the blood vessel 
wall can lead to degeneration and an aneurysm formation 
later. 

Q. Can the wall of the aorta sometimes separate 
into various layers? 

A. That's describing a dissection process. 

Q. Does that typically happen in the abdominal 

area? 

A. More likely the aorta can disrupt completely 
and blood can then leak from the pressurized aorta out 
into the tissues around to the aorta. That would be 
defined as a ruptured aorta. 

Q. What generally happens to a patient who has a 
ruptured aorta? 

A. They die. Nine out of ten people with a 
ruptured aneurysm die. 

Q. Is there any way to predict when a person will 
get to the point of rupture if he has an abdominal 
aortic aneurysm? 
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A. The size of the aneurysm is the most 
associated factor. So the larger the size of the aorta, 
the higher the risk of rupture of the aneurysm. 

Q. What are the parameters for that risk, in 
other words, in terms of size? 

A. Aneurysms less than four centimeters in 
diameter, the risk of rupture is zero. Aneurysms four 
to five and a half centimeters in size, the risk of 
rupture is less than one percent per year. Aneurysms 
five and a half to six centimeters in diameter, it's 
approximately three to five percent per year. Aneurysms 
six to seven centimeters in maximal diameter, the risk 
of rupture is ten percent, ten — ten to maybe 
20 percent per year. Greater than seven centimeters, 
it's 25 to 50 percent rupture risk in a given year. 

Q. And does an aneurysm generally grow once it 
starts? 


A. They do. And they do not necessarily grow 
continually, but over a long period of time they will 
tend to grow. They do not regress or shrink. So they 
tend to grow with time. 

Q. Is there any particular standard for how fast 
you might expect an aneurysm to grow in a 70-year-old 
male patient? 

A. The average rate of growth taken over from 
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large numbers of people with observations serially on CT 
scans or ultrasounds appears to be four millimeters per 
year. Half a centimeter, a little less than half a 
centimeter. 


Q. And does it make any difference at what size 
the aneurysm is when you first detect it? 

A. Smaller aneurysms grow slower, two to 
three millimeters per year. Aneurysms above five 
centimeters in size tend to grow a little bit more. 
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maybe more than four millimeters per year. 

Q. So if someone presents with an aneurysm that 
is somewhere around six centimeters in size, you would 
expect it to grow to the point of being a 50 percent 
risk of rupture within a year? 

A. Fair enough. Based — based upon the numbers 
I gave you, yes. 

Q. Now, you had occasion to examine and diagnose 
Mr. John Eastman? 

A. Correct. 

Q. Can you — have you reviewed his records 
before coming here to the deposition today? 

A. I went over the notes that we had — that had 
been obtained from my previous dictations that are in 
the Veteran's Affair medical records, and we alluded to 
them at our first meeting here. 
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Q. How was he referred to you? In other words, 
how did you come to see him? 

A. From — after a CT scan had been obtained that 
acknowledged this large aneurysm, he was referred to — 
for a vascular surgery consultation. 

Q. Do you know why a CT scan was performed? 

A. I'm not aware initially of why it was 
performed. Did he — I don't know. 

Q. Do you know if he was being screened for 
aneurysm before seeing you or if the aneurysm was found 
incidental to some other procedure? 

A. I don't know. 

Q. When you — did you actually speak to 
Mr. Eastman — 

A. Yes, I did. 

Q. — at some point? 

Can you tell us what you did on the first 
visit where you spoke with Mr. Eastman? 

A. Well, I reviewed his CT scan. I took a 
history from him as to — specifically related to the 
known related factors to aneurysms, their presence or 
absence. 

I did a physical exam on him, trying to 
palpate the aneurysm and assess whether it had any 
tenderness or symptoms associated with it and did a 
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pulse examination of his lower extremities to search for 
related aneurysms that may be present. 

Q. All right. Would you tell us, first, what 
history you took from Mr. Eastman that's related to his 
aortic aneurysm? 

A. Again, those related risk factors are a prior 
history or current use of tobacco and smoking, whether 
or not he had high blood pressure, how long he had known 
about the aneurysm or when it was discovered, whether or 
not he had any back pain or abdominal pain potentially 
related to this aneurysm, whether he had other aneurysms 
noted. 


A big part of the decision as to weighing out 
risks and benefits of intervention for an aneurysm is 
the patient's comorbid conditions. He has severe lung 
disease that was noted. He's on home oxygen at least 
portions of the day. 

The history also included asking him about use 
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of steroids currently, which many patients with severe 
lung disease can be on. Questions related to his heart 
and whether he had had any evidence of previous heart 
disease, coronary artery disease. His kidney function 
was assessed as well. 

And then a long discussion with him 
afterwards, after evaluating the CT scan with kind of 
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the risks and benefits of repair of an aneurysm in his 
related — or specific to his related medical problems. 

Q. All right. Let me ask you first, did your — 
did you take a smoking history from him? And if you 
did, can you tell us what it was? 

A. I don't remember the details of his pack-year 
history of smoking is what's used currently when those 
histories are taken, but I do allude in the initial 
evaluation as to long-term tobacco use or abuse is how 
it's terms in my note. 

Q. How would you use the term "abuse"? 

A. The word "abuse" or "use" could be used 
interchangeably in that place. 

Q. And was there anything significant about his 
tobacco use as it relates to your ultimate diagnoses of 
his condition? 

A. Well, the question is is it a contributor to 
his lung disease? Well, he has bad lung disease. Is it 
a contributor to his aneurysm formation? Again, it's an 
acknowledged related factor in 90 percent of patients 
who have aneurysms. 

Q. And would you have an opinion as to whether or 
not his long-term cigarette smoking would be considered 
a significant contributing factor to his abdominal 
aortic aneurysm? 

ROBERT A. DEMPSTER & ASSOCIATES 


2718 


MR. MOSS: Object to form. 

THE WITNESS: Contributing factor. Not 
necessarily causative. 

BY MR. ACOSTA: 

Q. In terms of being causative, what I need to 
find out is whether or not as a contributing factor it 
would have been in your opinion a probable contributing 
cause? 


MR. MOSS: Object to form. 

THE WITNESS: I don't want to differentiate 
contributing factor or an associated factor and 
differentiate it from a causal factor. I cannot 
say that it's a causal factor. It's a contributing 
factor. It's associated with the formation of 
aneurysms. 

BY MR. ACOSTA: 


Q. Is there anything that you feel is the most 
probable in his situation, the most probable cause of 
his aneurysm? 

A. Smoking is probably the — is probably — 
MR. MOSS: Object to form. I'm sorry. 

THE WITNESS: — the biggest contributor. 

BY MR. ACOSTA: 


Q. Okay. Unfortunately we have some legal 
semantics that we have to work with. And so what I'm 
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trying to find out is — there's sort of a specific 
question that I have to ask you, and if I don't ask it 
that way, it doesn't count. So let me try it one more 
time. 

Do you have an opinion within a reasonable 
degree of medical probability as to what, if anything, 
is the most probable cause of Mr. Eastman's abdominal 
aortic aneurysm in terms of whether it was the only 
cause or a contributing cause? 

MR. MOSS: Object to form. 

THE WITNESS: Tobacco use is the most likely 
contributing factor. 

BY MR. ACOSTA: 

Q. And where — did you take a history of any 
other potential contributing causes of his abdominal 
aortic aneurysm? 

A. As I alluded to, high blood pressure. And his 
blood pressure was noted, you know, and measured his in 
clinic that day. And the presence or absence of the 
need for high blood pressure medication. 

Q. Anything else? 

A. Not specifically in that history was any 
discussion of radiation use — of prior radiation. 

MR. ACOSTA: I need to change this tape. So 
why don't we go off the record now, and I'll do 
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that. 

MR. MOSS: Okay. 

(A recess was taken.) 

MR. ACOSTA: Okay. We're back on camera. 

It's Tape 3. 

BY MR. ACOSTA: 

Q. Doctor, a moment ago I believe you indicated 
that one of the risks involving Mr. Eastman and his 
aneurysm was high blood pressure. And you've also 
mentioned smoking. Can you compare the two and their 
relationship to his aneurysm? 

A. In patients with aneurysms in general, smoking 
is present in 90 percent of patients with aneurysms, 
high blood pressure in roughly 75 percent. So smoking 
is more common in patients with aneurysms. 

Q. If you have both, high blood pressure and 
smoking, what effect, if any, does that have on the 
development of an aneurysm? 

A. Good question. These contributing factors are 
thought to be at least additive. 

Q. And if you have additional risk factors, would 
they also be additive? 

A. Family history and the genetic predisposition 
which we've discussed, yes. 

Q. If Mr. Eastman had radiation treatment back in 
ROBERT A. DEMPSTER & ASSOCIATES 
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the 1960s for an aortic — I mean, excuse me, for 
testicular cancer, do you have an opinion as to whether 
or not that would be a risk factor for his later 
development of an aortic aneurysm? 

MR. MOSS: Object to form. 

THE WITNESS: I'm not aware of any literature 
published that describes an association between 
peri-aortic node radiation doses of — in any doses 
or time frame of when they were given and their 
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relationship to aneurysm formation. 

BY MR. ACOSTA: 

Q. And do you stay fairly current with respect to 
the literature on abdominal aortic aneurysms in your 
academic pursuit and your care and treatment of 
patients? 

A. I do. 

Q. And you've never seen peer-reviewed study that 
suggested that there was any relationship between 
radiation treatment and an abdominal aortic aneurysm? 

MR. MOSS: Object to form. 

THE WITNESS: Formation, yes. 

BY MR. ACOSTA: 

Q. Is that yes — 

A. I have not. 

Q. — you've never seen one. 
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A. I have not. 

MR. MOSS: Object to form. 

BY MR. ACOSTA: 

Q. Then I believe you asked Mr. Eastman if he was 
experiencing any pain of any type. Why did you check 
into that? 

A. An aneurysm that has potentially become 
symptomatic, that is, may have grown in size recently, 
may be associated with increased back pain or the 
aneurysm itself may become tender. Those aneurysms are 
at a higher risk of rupture than — than the size 
relationship that I described earlier. 

Q. And then you checked to determine whether or 
not he might have other aneurysms. Did you find whether 
or not he had any other aneurysms? 

A. By direct pulse examination, he did not have 
any evidence of femoral or popliteal artery aneurysms. 

Q. Now, are you aware that he's been diagnosed 
with severe COPD, slash, emphysema? 

A. Correct. 

MR. MOSS: Object to form. 

BY MR. ACOSTA: 

Q. Well, what is your understanding of his lung 
disease that you mentioned earlier? 

MR. MOSS: Object to form. 
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THE WITNESS: From a surgical standpoint, it's 
the question of what does the lung disease — how 
does it impact his ability to get through an 
operation or an intervention to treat an aneurysm 
that's already determined to be a large size 
aneurysm and should be at least be considered for 
treatment. 

BY MR. ACOSTA: 

Q. How — 

A. The presence of oxygen dependence at home or 
the use of — the need for, you know, steroid use would 
suggest that he has very severe lung disease, increases 
his risk for development of pneumonia around the time of 
the operation and becoming potentially dependent upon a 
ventilator after the operation. 

Q. Why is that a concern that a person would 
become dependent on a ventilator? 

A. His lungs may not have enough reserve to 
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perform adequate gas exchange, provide oxygen for the 
body, exchange it for the carbon dioxide. 

Q. Is there a typical period of time that a 
person is on a ventilator after surgery for abdominal 
aortic aneurysm, at least in patients that don't have 
serious lung disease? 

A. When they're put to sleep to perform the 
ROBERT A. DEMPSTER & ASSOCIATES 


2724 


operation, they are put under general anesthetic, which 
requires placement of a tube into the main breathing 
tube, the trachea? 

That machine then will breathe for the patient 
during that operation. That breathing tube is removed 
at the completion of the procedure typically or the next 
morning, depending on how the operation goes. 

Q. And are they then taken off the ventilator 
usually at the end of the operation? 

A. If it appears that they are able to exchange 
gases adequately, yes. 

Q. And what would the problem, if any, be with 
respect to Mr. Eastman and his getting off the 
ventilator after surgery? 

A. Patients who are dependent upon home oxygen 
have, again, such compromised lung function that the — 
and they may not have the added reserve that is needed 
to continue to exchange gases now in the face of a large 
abdominal incision, an incision on the stomach that may 
decrease his ability to breathe, as well as the other 
insults to the body in terms of blood loss, amount of 
fluid that is needed, insults to the other organs 
associated with the large operation? 

So that he becomes then unable to exchange 
gases adequately with his lung function, has to remain 
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on the ventilator that has to do more of the work for a 
longer period of time. 

Q. Is there any risk associated with remaining on 
a ventilator after surgery like that? 

A. The longer you remain on the ventilator, 
especially in a patient with very severe lung disease, 
the higher the chance of not being able to get off the 
ventilator. 


Q. Is there a length of time that a person can go 
on a ventilator? Can they go forever? Are they 
limited — 


A. Patients — 

Q. — in days, month, weeks? 

A. Patients who require chronic ventilation have 
a shortened life expectancy. Much shortened. 

Q. Now, can you describe for us the type of 
surgery that you believe should be performed on 
Mr. Eastman's abdominal aortic aneurysm? 

A. Repair of this aneurysm will require 
replacement of the aneurysm with a plastic graft. Okay? 
That will likely have to originate up at the level of 
the kidney arteries, maybe even higher, and have to 
extend potentially all the way down into the groin 
arteries because of the extent of calcium within his 
iliac arteries up within the abdomen? 
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That operation will require a very long 
incision that will encompass both his abdominal capacity 
and potentially up into his chest cavity, the lower 
portion of it, and would require, again, most likely 
cessation of blood flow for a period of time from his 
kidneys or maybe even from the intestines while the 
repair is made at the upper end of the aorta. 

Q. When you say his "cessation," do you mean that 
the blood supply will be cut off to his kidneys? 

A. Cut off for a period of time while the new 
tube is basically sewen to the aorta before blood is 
then restored into the intestines and kidneys. 

Q. Does cutting off the blood supply to the 
intestines or the kidneys have any effect on the 
patient? 

MR. MOSS: Object to form. 

THE WITNESS: It doubles his risk of dying 
with the operation, or dying from the operation. 

BY MR. ACOSTA: 

Q. And what is his risk to begin with in dying 
from an operation like this, assuming we're talking 
about Mr. Eastman here who has the severe lung disease? 

MR. MOSS: Object to form. 

THE WITNESS: The risks for dying from 
abdominal aortic aneurysm repairs are that are done 
ROBERT A. DEMPSTER & ASSOCIATES 

2727 


are determined mainly from the severity of heart 
disease, lung disease, and kidney disease. He has 
both kidney disease and — some kidney disease and 
predominantly lung disease. 

His risk of dying with this operation, 
especially with the need to replace the aorta up 
into the intestinal or kidney artery level, is 
approximately one in ten. 

BY MR. ACOSTA: 

Q. The plastic aorta that you would insert, would 
you cut away the old aorta and remove it or would it 
remain inside the body? 

A. It remains inside. It's used as a wrap around 
the plastic graft that is sewn in and provides a 
protective barrier against intestines potentially 
sticking to the plastic graft. And that's a common 
procedure to leave the aneurysm sac itself in place. 

Open it up, clean it out, leave it in place. 

Q. And is there any risk that there would be 
leakage after the surgery is — after he's sewn up 
again? 

A. That is bleeding related to the areas where 
the plastic graft is sewn to the aorta or other vessels, 
that risk is very, very small. One percent or less. 

Q. Now, assuming that he was able to get off the 
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ventilator within a reasonable period of time after the 
surgery, how long would he remain in the hospital? 

A. The range of two weeks. 

Q. And what would be done for him during those 
two weeks? 


A. A number of things. First of all, making — 
insuring that his lung are working adequately and that 
he can avoid a pneumonia, making sure that his heart 
function is optimized with medications, making sure that 
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10 his kidney function does not deteriorate during that 

11 time and that he continues to make urine. 

12 There's a period of time where his intestines 

13 will likely go to sleep after these major operations and 

14 where he'll need to recover intestinal function and will 

15 need to receive nutrition and begin eating prior to 

16 going home. And lastly, making sure that his wounds are 

17 healing and he's able to get up an again to mobilize, 

18 ambulate, walk. 

19 Q. And then how long will it take him to fully 

20 recover after the surgery? 

21 A. At least three months. 

22 Q. And during that three-month time period, would 

23 he need assisted care with his daily living? 

24 A. He certainly will for certainly a month 

25 afterwards. 
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Q. When the surgery is being performed and you — 
do you cut the aorta at least in one place? 

A. You cut it over a long length, in fact, to 
clean out the inside contents and to expose the aorta 
enough to be able to sew it to a new graft. 

Q. So you cut it longitudinally? 

A. That is correct. 

Q. And when you do that, how is blood supplied to 
the rest of his body and brain? 

A. Blood flow is maintained to the brain 
because the aorta — the blood supply to the brain comes 
off the aorta from the chest. So that's not 
interrupted. It's just blood supply to the legs and to 
potential the kidneys and the intestines that is stopped 
for a period of time. 

Q. Okay. 

A. That period of time is a critical determinant 
of his risk of making it through the operation as well. 
If that period of time of cessation of blood flow to the 
intestines and kidneys is long, his chance of kidney 
failure and, therefore, of dying after the operation is 
higher. 

Q. Currently what are your plans with 
Mr. Eastman? 

A. We've had a discussion regarding the benefits 
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1 of the operation, all of the risks, including the risk 

2 of dying, the risk of becoming dependent upon the 

3 ventilator, which I quoted him at at least 30 percent 

4 risk, and other organ system failure that we discussed, 

5 and he's willing to consider proceeding with the 

6 operation. 

7 Q. In general, does alcohol have any effect on 

8 the development of abdominal aortic aneurysms? 


9 


MR. MOSS: Object to form. 

10 


THE WITNESS: Unrelated. 

11 


MR. MOSS: Object to form. 

12 

BY MR. 

ACOSTA: 

13 

Q. 

Is it unrelated in both a negative way 

14 

positive way? 

15 

A. 

It doesn't — 

16 


MR. MOSS: Object to form. 

17 


THE WITNESS: — appear to be related. 

18 

BY MR. 

ACOSTA: 
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Q. And if Mr. Eastman did receive radiation 
treatment for his testicular cancer, do you have any 
opinion as to whether or not it would be related to his 
abdominal aortic aneurysm? 

MR. MOSS: Object to form. 

THE WITNESS: It was not addressed during 
initial — or my initial evaluations. And 
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subsequently learning of the radiation and the 
doses, I do not believe it to be related. 

MR. ACOSTA: Thank you. That's all the 
questions I have for you right now. I may have a 
few more after he's finished. 

(Whereupon, the excerpt of the videotaped 
deposition testimony of Martin R. Back, M.D., 
concluded, after which the following proceedings 
transpired:) 

MR. ACOSTA: That concludes Plaintiff's 
portion of the deposition. 

THE COURT: All right. That will be it. 

(Whereupon, a discussion was had off the 
record, after which the following proceedings 
transpired:) 

THE COURT: We'll be taking a luncheon recess 
at this time, ladies and gentlemen. Please be back 
in the jury room in approximately one hour. 

THE BAILIFF: All right, please. Court will 
be in recess for one hour. 

(Whereupon, a luncheon recess was taken.) 
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